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SHORT FORM ORDER INDEX NO.: 03177/2015

ol ‘f%\w
SUPREME COURT - STATE OF NEW YORK s
LA.S. PART 38 - SUFFOLK COUNTY

PRESENT:

Motion Submit Date: 02/23/17
HON. WILLIAM G. FORD Motion Seq #: 001 MD
JUSTICE SUPREME COURT

JANET FISCHETTI, PLAINTIFF'S ATTORNEY:
Levine & Gilbert
Plaintiff, By: Harvey A, Levine, Esq.
115 Christopher Street
-againgt- New York, NY 10014

DEFENDANT’S A B
SAVINO’S HIDEAWAY, INC,, Armienti DeBellis Gugliemo & Rhoden, LLP
By: Michael J, Paglino, Esq.
Defendant, 170 Old Country Road, Suite 607
Mineola, NY 11501

Upon the reading and filing of the following papers in this matter: (1) Plaintif's Notice of Motion and Affirmation in
Support dated January 5, 2017 and supponing papers; (2) Defendanmt’s Affirmation in Opposition dated February 14, 2017 and
suppoerting pupers, (3) Plaintins’ Reply Allirmution in Purther Support dated February 20, 201 6;-fard-uficr-hearingcounsets®

oo irspport-ofand-opr torthe F-and now it is

ORDERED that plaintift’s motion secking the sanction of spoliation against defendant
for failing 1o keep, preserve or retain discoverable evidence and seeking entry of an order for an
adverse inference as the remedy for the same is hereby DENIED in accord with the following
discussion.

Plaintiff Janet Fischetti (hereinafter “plaintiff” or “Fischetti”) brought this premises
liability negligence action against defendant Savino’s Hideaway, Inc. (“defendant” or “the
restaurant”) seeking the recovery of damages for personal injuries she allegedly sustained on the
premises of defendant’s restaurant located in Mt. Sinai, New York.

The action was commenced with plaintifC’s filing of a summons and complaint on
February 24, 2015. Issue was joined with defendant’s interposition of its answer dated March
16, 2015. Discovery is ongoing and the parties have conferenced this matter concerning
compliance most recently on May 18, 2017, and will return for further conference on June 22,
2017.

In sum and substance, plaintiff alleges that on November 7, 2014 at or around 5:00 p.m.,
she was a patron at defendant’s restaurant on North Country Road in Mt. Sinai, Suffolk County,
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New York. [ler husband had passed wway the day prior, and plaintifT and her children and
grandehildren were having dinner to plan the funeral. Fischetti further avers that on exiting the
restauranl she desceuded the steps and make a leN-hand wen taking a conerete and paved
pathway in tie direction she beticved would tuke her (o the restauram’s parking lot. In so deing.
plaintt fell and susiained a tibial and {ibula fracture requiring surgical intervention and the
implantation of steel plaing and screws.  She was transported by ambulunce o Stony Brook
University Medical Haspital and was admitted for surgery.  The Sutfolk County Police
Department alsa responded and prepared a field report of plaintilf's injury.

Plaintiff*s theory of liability as against defendant is that defendant is liable for negligence
as the proximate cause of her injuries insolar as defendant had inadequate exterior artificial
fighting andfor no adeguate wumings or signage of a drop from the pathway to the landscaped
arca below, Plaintifr auserts that at the vime of ey aceident it was dark out and thus she could
not readily obscrve or see the drop so as 10 have prevented her Gll,

Defendant disputes the facts cited and relied upon by plaintiff. To ity part. defendant
contends that plaintiff"s fall occurred sometime earlier in the day, at approximately or near 4:00 -
4:30 p.m. According to defendunt, this distinction matters as defendant claims in opposition that
plaintiff’s incident took place while still daylight. and thus exterior lighting was not yet lit.
turther, defendant has offered carroboration of this point in the form of the deposition testimony
of two separate non-party withesses who suceinetly sunimarized state that it was cither daylight
out, ar dusk at the time of piaintiffs incident.

Additionally, deiendant argues that pluinti{T did not tall as rmuch ss she intentionally or
volitionally jumped off a4 concrete rock retaining wall and injured hersell’ in the process.
Morcover, defondant states that the path plaintift ook in exiting the restaurant did not conclude
with access or entry to the parking lot. Lastly, defendant emphasizes that exterior artificial light
was present in or around the shrubbery and fandscaping of delendant’s premises. but was not lit
due to it being daylight out at time of the occurrence.

Alter commencing the action, plaintff sent a form demuand letter dated December 4.
2013, wherein plaintifi's counsel advised defendant that they believed that plaintilf's incident
was due 1o delendant’s negligence.  The correspondence went on 1o request that defendant
forward iformation pertaining to plaintifs claim to defendant’s liability insurance carrier. ‘The
letter however does not make any demands or requests that defendant preserve or maintain any
evidence of anry kind pertaining to the claim.

During discovery, of the several depositions conducted by the parties. loseph Seguera
was produced for an examination before trial on February 23, 2016, Mr. Scguera’s is the son of
Rita and Savino Seguera owners of delendant’s restaurant, aixl like his sister, is in the family’s
employ in management of the family business. He works in the restaurant bar avea. He has a
background in computers and audio-visual equipment.  With this skillset, he contracted for the
instullation of an electronic digital video recorder ("DVR™) and surveillunce camera system for
anti-theft purposes. ‘Ihe restaurant employs the use ol 9 such cameras, one of which is situated
in such a way to capture surveillance videa of the restaurant’s entrance and exit and concrete
patio and walkway; the area lorming plaintiff’s accident seene.
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Mr. Sepuern testilied that the DVR systeny storage capacity halds 2 weeks™ worth of
fetage. Defendant’s ordinary protocol Is woview the footage on wn adf foce basis, responding w
alleations of theit or vandadism, Segueri was present on detendant’s premises within his work
capacity and was aware ol plainii(fs aeeident whea it happened. Hoswever, Seguera did not
review the survetitanee footage al the time, al on reeeipt of plaintift’s demand letter, alter
consubtation with his video contractor, confirmed that the fvotage had been erased or recorded
over, since the request came well afier two weeks {rom the incident.

Based upon all of this, plainiif! has moved secking sanctions against defendant i the
niture of spoliation of evidence.  Plaintiff asserts that delendant negligently atlowed for the
destruction of the electronic DVR surveillance video,  Fischetti further argues that the video
evidence is relovans amd material to ler claim of premises lability since the question of available
light and lightning condition is a disputed guestion of fact between the partics, Plaini {1 asserts
that it was dark out, while defendant counters it was light. Thas, plaintil? argues the question of
available light at the date, time and location of plaintiff™s incident could be answered definitively
with viewing of the video, but for its destruction, Therefore, plaintifl argues that it has been
prejudiced in the presentation of its theory ol liabitity and case against detendant by defendant’s
negligent destruction, or failure to retain video evidence,  Plaintiff thus proposes as a remedy
that it be awarded an instruetion o be used at time of trial calling for an adverse inlerence before
the jury against defendant,

Arguing in opposition o plaintitTs motioa. deleadant asserts that e plainlifts reguest
should be denied in its entivety, As an initial macer, defendant argues tiat plaintitt’s application
for noncomplianee is premature with this Court’s rules requiring pre-inotion conferences.t This
Court disagrees and will vonsider the merits ol the pending application, i only for the Tact that
Joseph Seguera appearcd for and gave sworn deposition testimony.  Thus, defendant cannot now
reasonably argue that the question of possible spoliation is an utter surprise in this casc.

Detendant then argues that plaintil™s motion must tail on the grounds of relevance.
Fssentially, defendant ¢laims that the destruction ol the surveillance video is of no mement and
does not weaken pluintils case us claimed. [ furtherance of this point, defendant argues that if
the video did exist, it could conclusively dupict davlight, thus hurting and not helping plaintifCs
case.

Lastly, detendant disputes plaintilCs ability to make out the prima jacie clements
required for spotiation. Chietly, defendant advocates that since plaintiff cannot demonstrate how
unavailability hurts its case, plaintiff cannot show significant and unfair prejudice. Furthermore.
defendant also argues that since plaintitt did not send out a fair notice of ¢laim or other
cormespondence putiing defendant on reasouable notice of impending litigation. defendant was
under no duty o preserve o retain the video ovidence,  Lastly, defendant argues that the
surveillance video tootage was destroyed pursunnt to delendant’s ordinary course of business
and protocol, this making plainti s requested discovery sanction unwarranied or inappropriate
in this case

I Defendant argues that duspite this case having appeared hetore this Court's compliance conference calendar on 13
sepiane oecasions, with at least one pre-motion conference being held, that plaintint” his Iailed to avail itsell and
exhaust its request i conferanee. Thas, defendast argues it lacked reasonable notice or awaceness ofthe grounds for

plainiift™s motion,
1
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‘The Court of Appeals has recently reaflirmed the lower courts inherent authority (0 mete
out punishment and sanctions for parties” Tailure to retain evidence refevant and material 10
claims or defenses tn litigation statng

1S tate trial counts possess broad diseretion Lo provide proportionate reliefto a
party deprived ol lost or destroyed evidenee, ineluding the preclusion of proof
[avorable 1o the spoliator o restore balance to the litigation. requiring the
spolisator W pay costs to the injured party assaciated with the development of
replacement evidence. or emploving an adverse inference instruction al the
trial of the action

Pegasay Aviation {, Ine. v Varig Logistica 8.4, 20 NY3d 543, 551 {2013

Ttis wall settud that o wial court has broad discretion o supervise the discovery process.
and ity determinations in that respect will not be disturbed in the absence of demonstrated abuse
(see Lhaited Airlines vo Ogden New York Servs., 305 AD2d 239, 240, 761 NYS2d 16: Cho v
401-403 57th 51 Realty Corp., 300 AD2 174, 176, 752 NYS2d 55); Ulico Cas. Co. v, Wilson,
Elser, Moskawitz, Fdetman & Dicker, | AD3 223,224, 767 NYS2d 228 [ 151 Dept. 2003 ).

New York courts have clearly held that the common faw regarding spolistion allows that
a party may be sunctioned where it negligently loses or intentionally destrovs key evidence.
“The natre and severiny of the sanction depends upon a number of Tuctors, including, but not
Jimited to. the knowledge and intent ol the spoliator, the existence of proot of an explanation fur
the loss of the evidenee, and the depree of prejudice o the opposing pacty™ (Maorales v City of
New Vork, 130 AL 792, 793, 13 NYS3d 548, 550 [2d Dept 20151).

The determination of a sanction for spoliation is within the broad discretion of the court,
and @ courl may impose a sanction less severe than the striking of the responsible party's
pleading or vo sanction “where the missing evidence does not deprive the moving party of the
ability 10 establish his or her cuse or defense” (Hughes » Covep. 131 A3 381, 383, 15 NYS3d
195, 196-97 [2d Dept 201 8]

n connection with sanctions for spoliation of evidence, ~[w]hite rehuctant to dismiss a
pleading absent wiltiul ar contumacious conduct, courts will consider the extent of prejudice to u
party wnd whether dismissal is necessary as o matter ol elementary fuirness™ (Lawson v Aspen
Ford, Inc., 15 AD3 628, 629, 791 NYSZd 119, 120 |2d Dept 2005)). The burden is on the
party requesting sanctions o make the requisite showing (Dudue v AC & L Food Corp., 119
ADIA 450, 331-52, 990 NYS2d 24, 26 [1st Dept 2014)).

A parly (at sevks sanctions for spolintion of evidence must show that the party having
control over the evidenve possessed an vbligation to preserve it at the time al'its destruction, that
the evidence was destroyed with a “cuipable state of mind.” and “that the destroyed evidence
was relevant to the party's claim or defense such that the trier of fuct could {ind that the evidence
would support that claim or detense” (Pegasus Aviation 1, inc. v Varig Logistica S.A.. 26 NY3d
543, 547, 46 NFAd 601, 602 [2015); sev also VOOM HD Holdings LI.C v EchoStar Satellite
L.L.C. 93 AD3d 33, 45. 939 NYS2d 321. 330 [Ist Dept 2012][determining inter aliu that a
“culpable state of mind” for purpuses of a spoliation sanction includes ocdinary negligence]).
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Based on precedent, it has alse been previousty ruled that a sanction for spoliation of
evidence may be warranted even it thw evidence was destroyed before the spoliator becume a
party to the subjeci lawsuit, provided it was on natice that the evidence might be needed for
tuture litigation (Jesmindar v Uniondate Unicn Free School Dist., 90 AD3d 610, 611, 933
NYS2d 735 737 {2 Dept 2011, In those instances. movant reguesting sanctions for spoliation
of evidence has the burden of demonsteating that a litigant intentianally or negligenty disposed
ol eritical evidence. and Tatdly compromised the movant's ability o prove a chim or defense”
(Pradiik v Vabvoline Sastamy Qi Change GE6604-White Plains, 120 AD3E 774, 775, 991
NYS2A 368, 360 | 24 Dept 2014,

However, with every rule comes an exception and this matter is no different.  As
defendant has argued, the Appellate Division has recognized that defendant who destrays
documents in good faith and pursuant w normal business practice should not be sanctioned
unless the defendant is on notice that the evidence might be necded for fiture litigation™
(Revieikar v Skybine Credie-Ride, fre., 79 ADIE THIE 11O, 913 NYS2d 339, 341 [2d Dept
20101

Based on the forcgoing precedent, this Court determines tiat the salient inquiry here is
whether defendant possessed sufficicnl knowledge or reasonable awarcness of impending
fitigation from plaintifl™s incident on its premises such that it was duty bound or obligation to
preserve, retain or keep the video surveillance of the incident. Despite vigorous advocacy on
this point by toth sides, this Court answers that question in the negative.

As a threshold mater, this Cownt disagrees with <elendants eharacterization, "The
partics” arguments concerning the dighting condition ol the patio and concrete walkway at the
time of plaintif s occurrence only highlipght s importanee and relevanee in this case. However,
the disputed and triuble issue of fuct coneerning whether it was light or dark ot is not the proper
seope of the pending application, Nor is it the Court’s duty to make credibility determinations oe
assessments ot whether plaint T fetl or juiped at this junction.

Rather. the present inguiry before the Court is whether or not defendant should be
punished for the unavailability of he surveitlance video,  Here, as indicated in the motion
record, plaintft commenced the action [lings its complaint against defendant on February 23,
2015, for plaintifTs injury which oceurred un Navember 7. 2004, Plaintit sent o demand letter
secking defondant o pat its liabitity insurance carrier o notice dated. Decembier 4. 2013 but not
received by defendant wintil sometime between 43 - 60 days after plaintitf's incident. According
tie Joseph Scpiera’s sworn deposition testimony, the surveillance video footage was crased or
otherwise rendered unavailable on or about November 21, 2014, two weeks thereafier, Thus, as
defendant has argued, by the time plaintift had putative sought to pul defendant on notice of
litigaion, the pertinent video evidence had already been destroyed. Thus, to the extent that
plaintift’s demand letier was intended 0 be @ reasonable notice af litigation Yor document
preservation/retention purposes. it was inefleetive,  Farther taking the correspondence on its
fuce. 1 was wholly hadequaie or imsoflicient o pit defendant on notice for spoliation purposes.
It neither cites knowledge or awareness of the sulject video, nor requests that it be preserved.

Thus given the deficicneies noted above, this Courts finds and determines that defendant
was not on notice of Whe reasonable possibility of future litigation so as to be under a duty to
suspend its regular 2 week video retention policy. Furthermore, to this particular point, plaintiff

Rl
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has not adduced any argument or proof countering established Second Department precedent that
a party. such as defendant here, should not be sanctioned for following its ordinary course of
business concerning the retention of records.  Thus. as Joseph Seguera testified that its
surveillance videos would be reviewed comtemporancously in instance of theft or vandalism,
otherwise would be recorded over after 2 weeks’ time, defendant has ably demonstrated that the
destruction ol the surveillance video of plainti (s incident was within the norms of defendant’s
estublished business practices.

Accordingly, plaintiff™s motion for sanctions lor spoliation and her request for an adverse
inference at time of trial against defendant is hereby DENTED: and it is further

ORDFERFED that plaintiff serve a copy of this decision and erder with notice ol entry on
defendant within 30 days of receipt.

The foregoing constitutes the decision and order of this Court.

Dated: June 12,2017
Riverhead, New York .

— i
C_AL K}-.._‘__,_:-)
WILLIAM G. FORD, J.S.C.

____ FINAL DISPOSITION _X__ NON-FINAL, HSPOSITION
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