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Opinion

DECISION & ORDER

*1 In an action, inter alia, to recover damages for breach
of an insurance policy, the plaintiffs appeal, as limited by
their brief, from (1) so much of an order of the Supreme
Court, Nassau County (Palmieri, J.), entered June 23,
2015, as granted the motion of the defendant Praxis

International Corporation pursuant to CPLR 3211(a)(7) to
dismiss the complaint and all cross claims insofar as
asserted against it, and (2) so much of an order of the
same court entered September 23, 2015, as granted the
motion of the defendants HUB International Northeast
Limited, HUB International Southeast Agency Limited,
and HUB International Insurance Services, Inc., for
summary judgment dismissing the complaint insofar as
asserted against them.

ORDERED that the appeal from so much of the order
entered June 23, 2015, as granted that branch of the
motion of the defendant Praxis International Corporation
which was pursuant to CPLR 3211(a)(7) to dismiss all
cross claims insofar as asserted against it is dismissed, as
the appellants are not aggrieved by that portion of the
order (see CPLR 5511; Mixon v. TBV, Inc., 76 A.D.3d
144, 904 N.Y.S.2d 132; see also Estate of Goldstein v.
Kingston, 153 A.D.3d 1235, 61 N.Y.S.3d 123; Chuk Hwa
Shin v. Correale, 142 A.D.3d 518, 36 N.Y.S.3d 213); and
it is further,

ORDERED that the order entered June 23, 2015, is
reversed insofar as reviewed, on the law, and that branch
of the motion of the defendant Praxis International
Corporation which was pursuant to CPLR 3211(a)(7) to
dismiss the complaint insofar as asserted against it is
denied; and it is further,

ORDERED that the order entered September 23, 2015, is
reversed insofar as appealed from, on the law, and the
motion of the defendants HUB International Northeast
Limited, HUB International Southeast Agency Limited,
and HUB International Insurance Services, Inc., for
summary judgment dismissing the complaint insofar as
asserted against them is denied; and it is further,

ORDERED that one bill of costs is awarded to the
appellants, payable by the respondents appearing
separately and filing separate briefs.

The plaintiffs commenced this action against, among
others, Affiliated FM Insurance Company (hereinafter
Affiliated), asserting that Affiliated breached an insurance
policy that it had issued to the plaintiffs by denying
coverage of a property damage claim for the plaintiffs
‘property located at 40 Rector Street in Manhattan. The
plaintiffs asserted additional causes of action alleging that
their retail insurance broker, Praxis International
Corporation (hereinafter Praxis), and their wholesale
insurance brokers, HUB International Northeast Limited,
HUB International Southeast Agency Limited, and HUB
International Insurance  Services, Inc. (hereinafter
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collectively the HUB defendants), failed to procure the
insurance coverage that the plaintiffs had requested. The
plaintiffs ultimately reached a settlement with Affiliated
and discontinued the action insofar as asserted against that
defendant. Praxis thereafter moved, inter alia, pursuant to
CPLR 3211(a)(7) to dismiss the complaint insofar as
asserted against it on the ground that the plaintiffs’
settlement with Affiliated precluded the plaintiffs from
pursuing their causes of action to recover damages for
failure to procure insurance. In the first order appealed
from, entered June 23, 2015, the Supreme Court, among
other things, granted that branch of Praxis’ motion which
was pursuant to CPLR 3211(a)(7) to dismiss the
complaint insofar as asserted against it.

The HUB defendants separately moved for summary
judgment dismissing the complaint insofar as asserted
against them relying on, inter alia, the same ground cited
by Praxis in support of its motion, that the plaintiffs’
settlement with Affiliated precluded the plaintiffs from
pursuing their causes of action to recover damages for
failure to procure insurance. The HUB defendants also
argued that summary judgment was warranted because
the plaintiff was not in privity of contract with them. In
the second order appealed from, entered September 23,
2015, the Supreme Court, among other things, granted the
HUB defendants” motion for summary judgment
dismissing the complaint insofar as asserted against them.

On a motion to dismiss pursuant to CPLR 3211(a)(7), the
court must “accept the facts as alleged in the complaint as
true, accord plaintiffs the benefit of every possible
favorable inference, and determine only whether the facts
as alleged fit within any cognizable legal theory” (Leon v.
Martinez, 84 N.Y.2d 83, 87-88, 614 N.Y.S.2d 972, 638
N.E.2d 511; see Sokol v. Leader, 74 A.D.3d 1180, 1181,
904 N.Y.S.2d 153). Although a court can consider
evidentiary material submitted by a defendant in support
of a motion to dismiss, the motion should not be granted
unless it has been shown through this evidence “that a
material fact as claimed by the [plaintiff] to be one is not
a fact at all and unless it can be said that no significant
dispute exists regarding it” (Guggenheimer v. Ginzburg,
43 N.Y.2d 268, 275, 401 N.Y.S.2d 182, 372 N.E.2d 17;
see Mace v. Tunick, 153 A.D.3d 689, 690, 60 N.Y.S.3d
314).

*2 Here, contrary to the Supreme Court’s determination,
the validity of Affiliated’s denial of the plaintiffs’ claim
for property damage remains undecided, notwithstanding
the fact that the plaintiffs settled this action with respect
to Affiliated (see Bruckmann, Rosser, Sherrill & Co., L.P.
v. Marsh USA, Inc., 65 A.D.3d 865, 885 N.Y.S.2d 276).
The complaint alleges that the denial was based on

actions taken by Praxis and the HUB defendants. Should
the plaintiffs prevail on their causes of action against
Praxis and the HUB defendants, any damages they
recover must necessarily be reduced by the amount of the
settlement from Affiliated, in order to avoid a double
recovery (see Singleton Mgt. v. Compere, 243 A.D.2d
213, 218, 673 N.Y.S.2d 381). The court also erred to the
extent that it determined that the plaintiffs’ causes of
action against Praxis were barred by judicial estoppel (see
New Hampshire v. Maine, 532 U.S. 742, 749-750, 121
S.Ct. 1808, 149 L.Ed.2d 968; Davis v. Wakelee, 156 U.S.
680, 689, 15 S.Ct. 555, 39 L.Ed. 578; Barker v. Amorini,
121 A.D.3d 823, 824, 995 N.Y.S.2d 89). Since Praxis did
not show that a material fact alleged in the complaint “is
not a fact at all” and that “no significant dispute exists
regarding it” (Guggenheimer v. Ginzburg, 43 N.Y.2d at
275, 401 N.Y.S.2d 182, 372 N.E.2d 17), the court should
have denied that branch of Praxis’ motion which was
pursuant to CPLR 3211(a)(7) to dismiss the complaint
insofar as asserted against it.

The Supreme Court also should have denied the HUB
defendants’ separate motion for summary judgment
dismissing the complaint insofar as asserted against them.
Their motion was also based on the incorrect premise that
the plaintiffs’ settlement with Affiliated precluded the
plaintiffs from pursuing their causes of action to recover
damages for failure to procure insurance (see Bruckmann,
Rosser, Sherrill & Co., L.P. v. Marsh USA, Inc., 65
A.D.3d 865, 885 N.Y.S.2d 276). Furthermore, the HUB
defendants failed to tender evidentiary proof in admissible
form establishing that they were entitled to judgment as a
matter of law on the ground that they owed no duty to the
plaintiffs because they lacked privity with them (see
Zuckerman v. City of New York, 49 N.Y.2d 557, 562, 427
N.Y.S.2d 595, 404 N.E.2d 718; Chandler v. H.E. Yerkes
and Associates, Inc., 784 F.Supp. 119, 123-124
[S.D.N.Y.] ). Inasmuch as the HUB defendants failed to
make a prima facie showing of entitlement to judgment as
a matter of law, the Supreme Court should have denied
their motion, regardless of the sufficiency of the
opposition papers (see Winegrad v. New York Univ. Med.
Ctr., 64 N.Y.2d 851, 853, 487 N.Y.S.2d 316, 476 N.E.2d
642).

BALKIN, J.P., LEVENTHAL, CHAMBERS and

MILLER, JJ., concur.

All Citations

--- N.Y.S.3d ----, 2018 WL 1309775, 2018 N.Y. Slip Op.


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3211&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3211&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3211&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994144339&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994144339&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994144339&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022361169&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022361169&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978199852&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978199852&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042366179&pubNum=0007980&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042366179&pubNum=0007980&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019718943&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019718943&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998110402&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998110402&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001440935&pubNum=0000708&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001440935&pubNum=0000708&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895180150&pubNum=0000708&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1895180150&pubNum=0000708&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034610070&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034610070&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978199852&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978199852&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000059&cite=NYCPR3211&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019718943&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019718943&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019718943&pubNum=0000602&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980113707&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980113707&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992045719&pubNum=0000345&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&fi=co_pp_sp_345_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992045719&pubNum=0000345&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&fi=co_pp_sp_345_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992045719&pubNum=0000345&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&fi=co_pp_sp_345_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985108872&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985108872&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985108872&pubNum=0000578&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0256479401&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0198796001&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0121547301&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0238268101&originatingDoc=Idd45018027ae11e8b25db53553f40f1b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

Prime Alliance Group, Ltd. v. Affiliated FM Insurance Company, --- N.Y.S.3d ---- (2018)

2018 N.Y. Slip Op. 01630

01630

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 3



